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EYEFINITY’S SUPPLEMENTAL LICENSE TERMS

Eyefinity’s Supplemental License Terms hereinafter set forth, as amended from time to time
(these “Eyefinity Supplemental Terms”), form a part of the License Agreement between
Customer and Eyefinity (the “License Agreement” and together with these Supplemental
Terms, this “Agreement”) and are hereby incorporated by reference into the License
Agreement, without the need for further action. All capitalized terms set forth herein shall
have the meaning set forth in the License Agreement unless expressly provided to the
contrary herein.

1. USE OF PRODUCTS AND SERVICES

1.1 Eyefinity On-Premises Product Maintenance. In consideration of the Software license
and maintenance fees to be paid hereunder and for so long as Customer (i) is current in its
payment of such fees and (ii) is not in material breach of this Agreement, Eyefinity shall
provide the maintenance and support services set forth on
www.eyefinity.com/licensingexhibits. Eyefinity’s obligation to provide maintenance and
support services hereunder is conditioned upon the proper use of the Products and Services
and does not cover Products or Services that have been (i) modified without Eyefinity’s
approval, (ii) used contrary to Eyefinity’s instructions; (iii) serviced by anyone other than
Eyefinity; or (iv) resulting from Customer’s failure to implement any update furnished by
Eyefinity hereunder. Eyefinity’s obligations to provide maintenance and support services
hereunder shall not be applicable to any product which (i) is not created by Eyefinity or a
person acting at the Eyefinity’s direction and (ii) is furnished by Eyefinity for use in
conjunction with the Products or Services (a “Third-Party Product”) but Eyefinity will serve as
the initial point of contact for Customer issues with Third-Party Products. Eyefinity will not be
obligated to furnish service hereunder if the need for such service arises from hardware
malfunction, user error, conditions correctable by reference to available documentation or
malfunction of programs not furnished by Eyefinity. If service is requested by Customer as a
result of any of the causes specified in this section and Eyefinity accepts such request and
provides such service, which such acceptance shall be made by Eyefinity in its sole discretion,
Customer shall be obligated to pay for such service at Eyefinity’s standard rates then in effect
for time, travel and materials. Customer shall be responsible for backing up Customer’s data
in the On-Premises Products.

1.2 Eyefinity On-Demand Service Support. Eyefinity shall (i) provide basic support for
the On-Demand Services licensed to Customer at no additional charge, and/or upgraded
support if purchased, (ii) use commercially reasonable efforts to make the On-Demand
Services available 24 hours a day, 7 days a week, except for (a) planned downtimes as
published by Eyefinity from time to time, or (b) any unavailability caused by circumstances
beyond Eyefinity’s reasonable control, including without limitation, acts of God, acts of
government, floods, fires, earthquakes, civil unrest, acts of terror, strikes or other labor
problems, Internet service provider failures or delays, or denial of service attacks, and (iii)
provide the Services only in accordance with applicable laws and government regulations.
Eyefinity and its third-party vendors, licensors and suppliers (“Third-Party Vendors”) shall
follow commercially reasonable data backup and disaster recovery plans.

1.3 Eyefinity Protection of Customer Data. Eyefinity shall maintain appropriate
administrative, physical, and technical safeguards for protection of the security,
confidentiality and integrity of Customer data. Eyefinity shall not disclose Customer data
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except () as permitted in the Business Associate Addendum, (b) as compelled by law in
accordance with the “Confidentiality: Compelled Disclosure” section below, or (c) as
expressly permitted in writing by Customer.

1.4 Customer Responsibilities. Customer shall (i) be responsible for Users’ compliance
with this Agreement, (ii) be responsible for the accuracy, quality and legality of Customer
data and of the means by which it acquired Customer data, (iii) use commercially reasonable
efforts to prevent unauthorized access to or use of the Products or Services, and notify
Eyefinity promptly of any such unauthorized access or use, (iv) support and maintain system
and internet service provider requirements found on
https://www.officemate.net/officemate_sys_reqg.aspx, (v) maintain an active Frames Data
Instant Data Access subscription with Jobson if Customer operates a dispensary, and (vi) use
the Products and Services only in accordance with the User Guide and applicable laws and
government regulations. Customer shall not (a) make the Products or Services available to
anyone other than Users, (b) sell, resell, rent or lease the Products or Services, (c) use the
Products or Services to store or transmit infringing, libelous, or otherwise unlawful or tortious
material, or to store or transmit material in violation of third-party privacy rights, (d) use the
Products or Services to store or transmit malicious code, (e) interfere with or disrupt the
integrity or performance of the Products or Services or third-party data contained therein, or
(f) attempt to gain unauthorized access to the Products or Services or their related systems
or networks.

1.5 Third-Party Access. Except for vendors of Third-Party Products and Services listed on
the Order Form, Customer is prohibited from allowing access to the Products and Services by
third parties, including but not limited to subcontractors or other service vendors hired by
Customer. Any such prohibited activities or access to the Products or Services by a third
party will void all warranties, express or implied, and will void any of Eyefinity’s continuing
maintenance obligations for the Products or Services. In the event of any such prohibited
activities or access to the Products or Services by third parties, Eyefinity reserves the right to
immediately cancel this Agreement (including all related Schedules thereto).

1.6 Service Guidelines. Customer and its Users shall use the Products and Services solely
for Customer’s internal business purposes as contemplated by this Agreement and shall not
use the Products or Services to: (i) send spam or any other form of duplicative or unsolicited
communications; (ii) harvest, collect, gather or assemble information or data regarding other
Users and/or other Users’ patients for uses other than Treatment (as defined by HIPAA),
Payment (as defined by HIPAA), and Health Care Operations (as defined by HIPAA) without
their consent; (iii) transmit through or post on the Products or Services unlawful, immoral,
libelous, tortious, infringing, defamatory, threatening, vulgar, or obscene material or material
harmful to minors; (iv) transmit material containing software viruses or other harmful or
deleterious computer code, files, scripts, agents, or programs; (v) interfere with or disrupt the
integrity or performance of the Products or Services or the data contained therein; (vi)
attempt to gain unauthorized access to the computer systems or networks related to the
Products or Services; or (vii) harass or interfere with another user’s use and enjoyment of the
Products or Services. Eyefinity and/or its Third-Party Vendors may, without liability to
Customer, remove or delete any material from the Products or Services that Eyefinity or its
Third-Party Vendors determine, in their sole discretion, violate any of the guidelines set forth
in this Agreement. In addition to any other remedies Eyefinity may have, Eyefinity and its
Third-Party Vendors reserve the right to terminate any or all of the logins provided to
Customer or any User immediately and without notice, if Eyefinity or its Third-Party Vendors
become aware or determine, in their sole discretion, that Customer or any User is violating
any of the foregoing guidelines. Customer shall be responsible for verifying the accuracy of
results produced using the Products or Services and for proper use of any forms provided by
Eyefinity. Customer shall be responsible for following proper backup procedures for any other



programming and all data to protect against loss or error resulting from use of any or all of
the On-Premises, nonhosted Products.

1.7 Audits. Upon reasonable notice to Customer, Eyefinity may, either itself or through an
independent third-party auditor, enter on to Customer’s premises during Customer’s normal
business hours to inspect and audit Customer’s computer systems, network and records to
verify that Customer’s use of the Products or Services is in compliance with the terms of this
Agreement.

1.8 Patient Communications. Through the Products, Eyefinity may provide the Customer
with sample communication forms and templates applicable to different circumstances (e.g.,
medical prescription, visit report, etc.). Customer acknowledges and agrees that Eyefinity and
its suppliers are not health care providers, the Products and Services only provide sample
forms and templates, and that each provider is solely responsible for drafting or completing,
customizing and authorizing final versions of any communication form used by Customer and
for ensuring compliance with any applicable federal, state, or local laws, rules and regulations,
including without limitation those of the American Medical Association, any state medical
association, and the professional ethical guidelines which may apply to such communications.

1.9 Customer Acknowledgement. Customer hereby agrees and acknowledges that
Eyefinity and its representatives are in no way acting as medical or optical providers with
respect to any patient or any of customer’s related parties and providers. Customer further
acknowledges and agrees that the treatments, procedures, information, medications, images,
products and other matters referenced by the products or services are not intended as a
recommendation or endorsement of any course of treatment, procedure, information,
product or medication and that the ultimate responsibility for diagnosing and treating any
patient rests with the providers treating such patient.

2. PROPRIETARY RIGHTS

2.1 Reservation of Rights in Services. Subject to the limited rights expressly granted
hereunder, Eyefinity reserves all rights, title and interest in and to the Products and Services,
including all related intellectual property rights. No rights are granted to Customer hereunder
other than as expressly set forth herein.

2.2 Restrictions and Prohibited Activities. Customer shall not (i) permit any third party to
access the Products or Services except as permitted herein, (ii) create derivative works based
on the Products or Services or any part thereof except as permitted herein, (iii) copy, frame
or mirror any part or content of the Products or Services, other than copying or framing on
Customer’s own intranets or otherwise for its own internal business purposes, (iv) reverse
engineer the Products or Services, (v) modify, adapt, translate, rent, sublicense, assign, loan,
resell, distribute, or network the Products or Services, or related materials, or (vi) access the
Products or Services in order to (a) build a competitive product or service, or (b) copy any
features, functions or graphics of the Services.

2.3 Feedback Rights. Eyefinity shall have a royalty-free, worldwide, irrevocable,
transferable, unrestricted, perpetual license to use and incorporate into the Products or
Services any suggestions, enhancement requests, recommendations or other feedback
provided by Customer, including Users, relating to the operation of the Products or Services.

2.4 Consent to Use of Data. Customer agrees that Eyefinity and its affiliates may collect
and use technical information, gathered as part of the Product or Service support services
provided to Customer, if any, related to the Product or Service.

3. CONFIDENTIALITY

3.1 Definition of Confidential Information. As used herein, “Confidential Information”
means data and/or information, in any form, disclosed by the disclosing party (the "Disclosing
Party") to the receiving party (the "Receiving Party") either before or after the Effective Date,



which (i) relates to proposals, transactions, studies, projects or otherwise, for general or
specific, present or future, product(s), services, methodologies, plans, designs, costs, prices,
customer or doctor names and addresses, finances or financial information (including
budgets), marketing plans or strategies (including e- commerce development plans), business
matters or opportunities or offerings, equipment and other purchase matters, strategic
matters, research, development, know-how and/or personnel, including, but not limited to,
confidential information disclosed by third parties and/or information relating to any type of
proprietary matters, of a secret nature, intellectual property matters and/or technology
matters, (ii) is identified as confidential at the time of disclosure, (iii) given the nature of the
information disclosed and the circumstances surrounding its disclosure, reasonably ought to
be treated as Confidential Information by a person in the same industry as the Disclosing
Party, or (iv) by law must be protected as Confidential Information. Confidential Information
shall not, however, include information that

(A) at the time of disclosure is, or subsequently becomes, available to the public or the
industry through no fault or breach on the part of the Receiving Party;

|\ the Receiving Party can demonstrate to have had rightfully in its possession prior to
disclosure by the Disclosing Party;

(®) is independently developed by the Receiving Party without the use of any Confidential
Information; or (D) the Receiving Party rightfully obtains from a third party who has the right
to transfer or disclose it. Protected Health Information (as defined in the HIPAA regulations)
shall not be considered Confidential Information. The Receiving Party may disclose
Confidential Information of the Disclosing Party if it is compelled by law to do so, provided
the Receiving Party gives the Disclosing Party prior notice of such compelled disclosure (to
the extent legally permitted) and reasonable assistance, at the Disclosing Party’s cost, if the
Disclosing Party wishes to contest the disclosure.

3.2 Protection of Confidential Information. The Receiving Party shall use the same
degree of care that it uses to protect the confidentiality of its own confidential information of
like kind (but in no event less than reasonable care) and agrees (i) not to use any Confidential
Information of the Disclosing Party for any purpose outside the scope of this Agreement; (ii)
to otherwise only disclose Confidential Information of the Disclosing Party to the extent
required by law; and (iii) except as otherwise authorized by the Disclosing Party in writing, to
limit access to Confidential Information of the Disclosing Party to those of its and its affiliates’
employees, contractors, Third-Party Vendors and agents who need such access for purposes
consistent with this Agreement and who have signed confidentiality agreements with the
Receiving Party containing protections no less stringent than those herein. Neither party shall
disclose the terms of this Agreement or any Schedule incorporated herein to any third party
other than its Affiliates and Third-Party Vendors, as well as their legal counsel and
accountants without the other party’s prior written consent.

3.3 Communications Regarding Certified Health Information Technology. As a
developer of certified health information technology (“HIT”), Eyefinity is committed to
complying with Conditions and Maintenance of Certification Requirements for certified HIT
established by the Office of the National Coordinator for HIT (“ONC”). Among other things,
these requirements mandate that certified HIT developers, like Eyefinity, cannot prohibit or
restrict communications about certain aspects of its certified HIT (specifically, usability,
interoperability, security, relevant information regarding users’ experiences, business
practices related to exchanging electronic health information, and the manner in which a user
has used the technology) unless permitted to do so under 45 C.F.R. § 170.403 (the
“Communications Condition of Certification”). Eyefinity encourages its customers and other
contractual counterparties to review the ONC Cures Act Final Rule for more details on the
Communications Condition of Certification: https://www.healthit.gov/curesrule/download.
Accordingly, Eyefinity does not and will not prohibit or restrict protected communications



regarding Eyefinity’s certified HIT by its customers or contractual counterparties. To the
extent that any agreements Eyefinity has with its customers or other contractual
counterparties could be construed as prohibiting or restricting communications protected by
the Communications Condition of Certification, including any provisions of the License
Agreement or these Eyefinity Supplemental Terms, Eyefinity confirms that it will not enforce
any such contract language to the limited extent that it prohibits or restricts any
communication in a manner that conflicts with the Communications Condition of Certification.
Customer should direct any related questions to their Eyefinity representative or email legal-
notices@eyefinity.com.

4. WARRANTIES, EXCLUSIVE REMEDIES AND DISCLAIMER

4.1 Eyefinity Warranties. Eyefinity warrants that (i) it has validly entered into this
Agreement and has the legal power to do so, (ii) the Products and Services shall perform
materially in accordance with their respective specifications as set forth in the pertinent User
Manual(s) or User Guide(s) provided or made available by Eyefinity, (iii) the functionality of
the Services will not be materially decreased during a subscription term, (iv) it will not
transmit malicious code to Customer, provided it is not a breach of this subpart (iv) if
Customer or a User uploads a file containing malicious code into the Services and later
downloads that file containing malicious code. Customer, however, acknowledges that
licensed software is of such complexity that it may contain inherent defects and the mere
existence thereof shall not constitute a breach of this Warranty. For any breach of a warranty
above, Customer’s exclusive remedy shall be as provided in the “Termination for Cause” and
“Refund or Payment upon Termination” sections below.

4.2 Customer’s Warranties. Customer warrants that it has validly entered into this
Agreement and has the legal power to do so.

4.3 Disclaimer. Except as expressly provided herein, neither Eyefinity nor any of its third-
party vendors make any warranties of any kind, whether express, implied, statutory or
otherwise, and each of Eyefinity and its third-party vendors specifically disclaim all implied
warranties, including any warranties of merchantability, fitness for a particular purpose, and
accuracy or noninfringement, to the maximum extent permitted by applicable law. The entire
risk arising out of use or performance of the products or services, and any other technology
or features in connection with the products or services, including, without limitation, any
treatments, procedures, information, images, third-party products, medications and other
matters referenced by the products or services, remains with customer. Additionally, neither
Eyefinity nor its third-party vendors warrant or make any representation regarding (a) the use
or the results of the use of its products or services, websites or any third-party products,
services or websites in terms of correctness, accuracy, reliability or otherwise, or (b) the
accuracy of codes, images, information or other data provided by the products or services.
The clinical information provided by the products or services is intended as a supplement to,
and not a substitute for, the knowledge, skill and judgment of doctors, or other healthcare
professionals in patient care. The absence of a warning for a given drug or drug combination
or other treatment should not be construed to indicate that the drug or drug combination or
other treatment is safe, appropriate or effective in any given patient. Eyefinity and its third-
party vendors are not a health plan, health care provider or prescriber. Neither Eyefinity nor
its third-party vendors guarantee continuous, error-free, virus-free or secure operation and
access to the products or services, websites and the contents thereof, service elements or
related software. Customer assumes the entire risk with respect to the performance and
results in connection with the products and services and customer’s use of the products and
services in connection with customer’s hardware. Eyefinity and its third-party vendors shall
not be liable for any damage caused by the interaction of the products or services with any
device or any information technology infrastructure of customer.



5. MUTUAL INDEMNIFICATION

5.1 Indemnification by Eyefinity. Eyefinity shall defend Customer against any claim,
demand, suit or proceeding made or brought against Customer by a third party alleging that
the use of the Products or Services as permitted hereunder infringes or misappropriates the
intellectual property rights of a third party (a “Claim Against Customer”), and shall indemnify
Customer for any damages, attorney’s fees and costs finally awarded against Customer as a
result of, and for amounts paid by Customer under a court approved settlement of, a Claim
Against Customer; provided that Customer (a) promptly provides Eyefinity with written
notice of the Claim Against Customer, (b) gives Eyefinity sole control of the defense and
settlement of the Claim Against Customer (provided that Eyefinity may not settle or defend
any Claim Against Customer unless it unconditionally releases Customer of all liability), and
(c) provides to Eyefinity all reasonable assistance, at Eyefinity’s expense. Eyefinity’s foregoing
obligations do not apply with respect to Products or Services or portions or components
thereof: (i) not supplied by Eyefinity; (ii) made in whole or in part in accordance with
Customer's specifications; (iii) which are modified by Customer, if the alleged infringement
relates to such modification; (iv) combined with other technology (hardware or software),
processes or materials where the alleged infringement relates to such combination; or (v)
where Customer continues the allegedly infringing activity after being notified thereof. In the
event of a Claim Against Customer, or if Eyefinity reasonably believes the Products or
Services may infringe or misappropriate, Eyefinity may in its discretion and at no cost to
Customer (i) modify the Services so that they no longer infringe or misappropriate, without
breaching Eyefinity’s warranties under “Eyefinity Warranties” section above, (ii) obtain a
license for Customer’s continued use of the Products or Services in accordance with this
Agreement, (iii) replace the Product or Service with noninfringing products or services which
are substantially similar in functionality and performance, or (iii) terminate Customer’s license
of such Products or User subscriptions for such Services upon written notice, and refund
Customer any prepaid fees covering the remainder of the term of such User subscriptions or
Product license after the effective date of termination.

5.2 Indemnification by Customer. Customer shall defend Eyefinity and its Third-Party
Vendors (each, an “Eyefinity Indemnified Party”) against any claim, demand, suit or
proceeding made or brought against any Eyefinity Indemnified Party by a third party arising
out of: (i) the use or operation of the Products or Services by Customer and/or the Users,
including without limitation, any nonauthorized use of Customer’s logins; (ii) a breach of this
Agreement or any of the Schedules attached hereto by Customer of any of Customer’s
authorized Users; (iii) the accuracy, quality, integrity, legality, reliability or appropriateness of
Customer data or any other content or data introduced to the Products or Services by any
User; (iv) violation of any applicable law, rule or regulation by Customer or any of Customer’s
Users; (v) the diagnosis or treatment of any of User’s patients and/or (vi) the negligent acts
or willful misconduct of Customer or its personnel (individually or collectively, a “Claim
Against Eyefinity”). Customer shall indemnify each Eyefinity Indemnified Party for any
damages, attorney fees and costs finally awarded against such Eyefinity Indemnified Party as
a result of, or for any amounts paid by such Eyefinity Indemnified Party under a court-
approved settlement of, a Claim Against Eyefinity; provided that such Eyefinity Indemnified
Party (a) promptly gives Customer written notice of the Claim Against Eyefinity, (b) gives
Customer sole control of the defense and settlement of the Claim Against Eyefinity (provided
that Customer may not settle or defend any Claim Against Eyefinity unless it unconditionally
releases Eyefinity of all liability), and (c) provides to Customer all reasonable assistance, at
Customer’s expense.

5.3 Exclusive Remedy. This “Mutual Indemnification” section states the indemnifying
party’s sole liability to, and the indemnified party’s exclusive remedy against, the other party
for any type of claim described in this section.



6. LIMITATION OF LIABILITY

6.1 Limitation of Liability. Eyefinity and its third-party vendors’ liability for all claims
arising out of or in connection with this agreement, whether arising in tort (including
negligence), contract or otherwise, shall not exceed the fees paid by customer hereunder in
the six (6) months preceding the incident giving rise to the cause of action or basis for
liability as applicable hereunder.

6.2 Exclusion of Consequential and Related Damages. In no event shall Eyefinity or its
third-party vendors have any liability to customer for any lost profits or revenues or for any
indirect, special, incidental, consequential, cover or punitive damages however caused,
whether in contract, tort or under any other theory of liability, and whether or not Eyefinity
has been advised of the possibility of such damages. The foregoing disclaimer shall not apply
to the extent prohibited by applicable law.

6.3 Limitation of Action. No action, regardless of form, arising out of this or any other
Eyefinity Agreement or the transactions contemplated herein or therein, may be brought by
Customer more than one (1) year after the cause of action has occurred.

7. GENERAL PROVISIONS

7.1 Surviving Provisions. The sections titled “HIPAA Compliance,” “Patient
Communications,” “Customer Acknowledgement,” “Fees and Payment,” “Proprietary Rights,”
“Confidentiality,” “Warranties, Exclusive Remedies and Disclaimers,” “Mutual Indemnification,’
“Limitation of Liability,” “Termination for Convenience by Eyefinity,” “Termination for
Convenience by Customer,” “Return of Customer Data,” “Surviving Provisions” and “General
Provisions” shall survive any termination or expiration of this Agreement.
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7.2 Sole Responsibility. Notwithstanding anything in this Agreement to the contrary,
Customer agrees that the sole and exclusive responsibility for any decisions or actions with
respect to a patient’s care and for determining the accuracy, completeness or
appropriateness of any billing, clinical, coding, diagnostic, medical or other information
provided by the Products or Services resides solely with the individuals treating such patient.
Eyefinity and its Representatives do not assume any responsibility for how such information is
used. Customer acknowledges and agrees that the Products and Services do not
“recommend,” “suggest,” or otherwise “advise” proper prescribing or other treatment
decisions and that the responsibility for the treatment, and any associated decisions
regarding billing for services, rests with the healthcare providers treating such patient and
revolves around such healthcare provider’s judgment and such healthcare provider’s analysis
of the patient’s condition.

7.3 Attorneys’ Fees. In the event litigation is required to force compliance with, or
address any breach of this Agreement, the parties agree that the prevailing party shall be
entitled to attorneys’ fees and costs actually incurred.

7.4 Assignment. Customer is prohibited from assigning this Agreement to any other
person or entity, without the prior written consent of Eyefinity. Subject to the foregoing, this
Agreement shall bind and inure to the benefit of the parties, their respective successors and
permitted assigns.

7.5 Use of Agents, Business Associates and Subcontractors. Eyefinity may, in its
discretion, delegate all or any portion of its obligation to perform services hereunder to an
agent, Business Associate, or subcontractor.

7.6 Force Majeure. Eyefinity shall not be responsible for failure or delay of performance if
caused by acts of God; civil disturbance; acts of the public enemy, war, riot, terrorism, or
sabotage; earthquakes, fires, floods, explosions; failure of contractors and subcontractors to
perform; strikes or labor disturbances; electrical, internet, or telecommunication outages that
are not caused by Eyefinity; inability to obtain required material or transportation; acts of



governmental authorities; or any other similar causes beyond the reasonable control of
Eyefinity that make performance impossible. Eyefinity will use reasonable efforts to mitigate
the effect of a force majeure event. If such event continues for more than 30 days, Customer
may cancel Product licenses or unperformed Services upon written notice.

7.7 Relationship of the Parties. It is agreed that the relationship of the parties is primarily
that of licensee and licensor. This Agreement does not create a partnership, franchise, joint
venture, agency, fiduciary or employment relationship between the parties.

7.8 Third-Party Beneficiaries. Modernizing Medicine, Inc., as well as the other Third-Party
Vendors of the Third-Party Products listed in the Order Form, are third-party providers of
software and services to Eyefinity under this Agreement and are intended third-party
beneficiaries of this Agreement with the rights and power to enforce (i) all rights of Eyefinity
against Customer with respect to the software and services supplied by such Third-Party
Vendor and (ii) all provisions of this Agreement applicable to such Third-Party Vendor,
including without limitation, the sections of this Agreement entitled “Mutual Indemnification”
and “Limitation of Liability.”

7.9 Governing Law; Venue; Waiver of Jury Trial. Any dispute arising out of or in
connection with this Agreement shall be governed by the laws of the State of California
without reference or regard to conflict of law principles. The state and federal courts located
in Sacramento County, California, shall have exclusive jurisdiction to adjudicate any dispute
arising out of or relating to this Agreement. Each party hereby consents to the exclusive
jurisdiction of such courts. Each party also hereby waives any right to jury trial in connection
with any action or litigation in any way arising out of or related to this Agreement.

7.10  Notices. Should Customer have any gquestions concerning this Agreement, or if
Customer wishes to contact Eyefinity, Eyefinity’s address is

Eyefinity, Inc.
3333 Quality Drive
Rancho Cordova, CA 95670

All notices, requests, demands and other communications made in connection with this
Agreement shall be in writing and shall be delivered personally, or sent by certified mail,
return receipt requested, or by Federal Express or similar overnight service, prepaid recorded
delivery, and shall be deemed to have been duly given when so delivered personally, or, if
mailed or sent by overnight courier, upon actual receipt or documented refusal of delivery.
Notices to the parties shall be addressed to Eyefinity at the address set forth above and to
Customer on the address set forth in the table at the top of this Agreement, or to such other
address for a party as shall be hereafter specified by a like notice.

71 Injunctive Relief. Customer agrees that the provisions of this Agreement are
necessary for the protection of Eyefinity’s business and considers them to be reasonable for
such purpose and that any breach of the provisions of this Agreement will cause Eyefinity
substantial and irreparable injury and Eyefinity shall be entitled to seek injunctive relief from a
court of proper jurisdiction in addition to all other available legal remedies.

7.12 Dispute Resolution. Any and all disputes, irrespective of legal theory, arising out of or
related to this Agreement shall be settled by nonbinding mediation, in lieu of a jury or court
trial, before one (1) mediator mutually agreed upon by the parties, provided that no such
dispute shall be submitted to mediation until the parties have used all reasonable efforts to
reach satisfactory resolution and agreement among themselves. If nonbinding mediation does
not serve to resolve such dispute, the parties may then proceed with litigation in any court
having proper jurisdiction.

7.13  Waiver. No failure or delay by either party in exercising any right under this
Agreement shall constitute a waiver of that right.



7.14  Severability. Each provision of this Agreement shall be considered separable. To the
extent that any provision of this Agreement is prohibited or ineffective under any applicable
law, this Agreement shall be considered amended to the minimum extent possible in order to
make such provision effective under such law (and, if such law is subsequently amended or
interpreted in such manner as to make effective any provision of this Agreement that was
formerly rendered invalid, such provision shall automatically be considered to be valid from
the effective date of such amendment or interpretation).

7.5 Entire Agreement. This Agreement (including any schedule, exhibit or addendum
hereto), which may be executed in counterpart and by facsimile or electronic signature, is
intended by the parties as the complete and exclusive statement of the terms of their
agreement and supersedes all prior agreements and understandings between the parties,
whether written or oral, related to the subject matter. No modification, addition to, or waiver
of any of the terms of this Agreement (including any schedule hereto) shall be effective
unless in writing and signed by an authorized officer of Eyefinity and Customer. Other than
the fees contained in the Order Form referenced in the “Fees” section of this Agreement,
under no circumstances shall the terms of any purchase order submitted by Customer to
Eyefinity, whether before or after the execution of this Agreement, be deemed binding upon
Eyefinity.
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